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SELYA, Circuit Judge. StephenJ. Flemm , one of Boston's

nost notorious gangsters, served surreptitiously as aninformant for
t he Federal Bureau of Investigation (FBI). Inthe end, however, there
was a falling-out and the government indicted him This appeal,
br ought pursuant to 18 U.S.C. 8§ 3731 (a statute that all ows the United
States, before trial, to appeal orders "suppressing or excl uding
evidence"), follows onthe heels of adistrict court order barringthe
governnent fromi ntroduci ng certain evidence at Flemm 's trial.! The
court based the suppression order on its conclusion that the
governnment, in obtaining the evidence, had abused the grand jury

process. United States v. Flemm , 108 F. Supp. 2d 39, 43 (D. Mass.

2000). We reverse.
| . BACKGROUND

The district court has done a significant public service by
bringingtolight thetangledrel ationship between Fl enm and t he FBI,

and the detai |l s of that unholy alliance make for fascinating reading.

But those facts are by nowold hat, e.qg., United States v. Flemm , 225

F.3d 78, 80-82 (1st Gr. 2000); United States v. Sal emme, 91 F. Supp.

2d 141, 148-315 (D. Mass. 1999), and it woul d serve no useful purpose
to rehearse themtoday. This appeal requires only that we lim the

procedural history antecedent to the suppression order.

This is the second interlocutory appeal in this case. On an
earlier occasion, we reversed a di fferent suppressi on order. See
United States v. Flemm , 225 F.3d 78 (1st Cir. 2000).
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The grand jury originally indicteda single defendant on
Cct ober 25, 1994. It subsequently broadened its horizons, nam ng
several additional defendants, including Flenm , in a superseding
i ndi ct ment returned on January 10, 1995. In that indictnent, the grand
jury charged Flemmi with, anong other things, racketeering and
racket eering conspiracy under the Racketeer I nfluenced and Corr upt
QO gani zations Act (RGO . See 18 U.S.C. §1962(c), (d). To nake these
charges stick, the prosecution hadto prove that Fl enm engagedin a
"pattern of racketeering activity," id. 8 1962(c), by participatingin
t he comm ssi on of no fewer than two predicate acts within aten-year
time franme, id. 8 1961(5). Those predicate acts had to constitute
crimes of the type specifically enunerated in the statute. [d. 8
1961(1).

To pave the way for this showi ng vis-a-vis Flenm, the first
super sedi ng i ndi ct nent designated fifteen predi cate acts: one that
i nvol ved att enpted nurder, one that invol ved suborni ng perjury, and
several others that i nvol ved ganbling or extortion. This specification
was augnented when the grand jury returned a second supersedi ng
i ndi ct ment on August 1, 1995.2 The third superseding i ndictnment,

however, was a horse of a different hue. Because the grand jury

°Thi s i ndi ct nent dr opped t wo def endants, added a new def endant,
| eft intact the charges previ ously | odged agai nst Fl enmi, and t agged
himwith three nore predicate acts based on all eged extortions.
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proceedi ngs leading up to this indictnment |ie at the heart of the
district court's suppression order, we rehearse the relevant facts.

Even before the grand j ury handed up t he second super sedi ng
i ndi ctment, the governnment had heard whispers that Flemm, in
conducting his racketeering enterprise, nay have participatedin four
mur ders (dati ng back to 1967). The governnent subsequently contacted
Hugh " Sonny" Shi el ds (who had been acquitted, alongwith Flemm, in an
earlier state court case i nvol ving one of the nurders). Although
Shi el ds per suaded t he prosecut ors t hat he possessed sal i ent i nformation
about Flemm 'sroleinthe slayings, herefusedtotestify unless he
received imunity.

The governnment arranged for a grant of use i mmunity and
haul ed Shi el ds before the grand jury i n Cct ober of 1995. H s testinmony
not only inplicated Flemm in all four hom ci des but al so pointed
prosecutors to anot her potential witness, referredto as "John Doe No.
2." The gover nnent brought Doe No. 2, duly i mmuni zed, before the grand
jury in Novenber of 1995. H s testinony |likew seincul pated Flemm in
respect to the nurders.

VWrd of the grand jury's renewed activity apparently | eaked,
and Fl emmi noved to dism ss the i ndictment on the ground that the
gover nnent was pl ayi ng fast and | oose by enpl oying the grand jury as a
vehicle for trial preparation. Before this notion could be

adj udi cated, the grand jury returned athird supersedi ng i ndi ct nent.
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Thi s i ndi ct mrent, handed up on May 21, 1996, added fi ve new predi cate
acts tothe racketeering charges agai nst Flemm : one dealingw th the
ri ggi ng of horse races (a charge not at i ssue here) and t he ot her four
dealingwith the nurders.® Flemi responded by novi ng t o suppress t he
testi mony of Shi el ds and Doe No. 2, as wel | as any evi dence derived
t herefrom

The district court quite sensibly treated Fl enm 's noti ons
as aunit and heard oral argunents |late in 1996. The court thereupon
t ook t he matter under advi sement until July 5, 2000. At that tine, the
court concl uded that the only tangi bl e work product of the chal |l enged
grand jury sessions —t he third superseding i ndi ctnent —di d not al ter
t he fundanental character of the crinmes charged because t he added
mat eri al s di d not accuse Fl enm of havi ng comm tted any newf eder al
crime, but merely attributed nore predicate actsto him Fl emm, 108
F. Supp. 2d at 41-43. Thi s rendered unavail abl e a saf e har bor that the
gover nment had sought to reach and set the stage for further i nquiry.
The court conducted that further i nquiry and found t hat t he gover nnent

had used the grand jury process inthe fall of 1995 and thereafter

3The governnent di d not seek toindict Flenm for the crime of
nmur der because thereis no federal statute that can be appliedtothe
1967 sl ayi ngs wi t hout violating the Ex Post Facto C ause. This fact,
however, does not prohi bit reference to the slayings as predi cate acts
inconnectionwiththe RICOcounts. See United States v. Brown, 555
F.2d 407, 416-17 (5th Gir. 1977) (uphol di ng, agai nst constituti onal
chal | enge, government's use of predicate acts occurring prior to RRCO s
effective datein conjunctionw th predi cate acts occurring after that
date).
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principally for trial preparation, that is, as a means to "conpel and
freeze the ot herw se unavail abl e testi nony"” of Shi el ds and Doe No. 2.
Id. at 42.

I n reachi ng the concl usi on that the safe harbor for "new
charges" was unavail able, the court relied on a double jeopardy
anal ysis that indicated, toits satisfaction, that the of fenses charged
inthe second and t hi rd supersedi ng i ndi ct mnents were preciselythe
same. 1d. at 57-60. This meant, the court reasoned, that the
enbel | i shnents to the i ndi ct ment were no nore t han addi ti onal evi dence
of the felonies wth which Fl enm al ready had been charged. 1d. at 60.
Deploying the grand jury as a mechanism for collecting such
information, the court rul ed, constitutedtrial preparation (and,
accordingly, sufficed to ground a finding of abuse). 1d. at 62
(suggesting that the inclusion of additional predicate acts di d no nore
t han "inperm ssi bly strengt hen[] al ready-existing charges"). Deem ng
suppressi on a condi gn renedy, the court granted Flenm 's notionto
exclude the evidence gl eaned from Shi el ds and Doe No. 2.

1. STANDARD OF REVI EW

Cl ai ms of grand jury abuse rai se a uni que set of concerns.

The rel evant inquiry, strictly speaking, is neither a pure question of

fact nor a pure question of |aw In re Grand Jury Proceedings

(Fernandez Di amante), 814 F.2d 61, 71 (1st Cir. 1987). To the

contrary, the inquiry nost often conprises a hybrid in that it
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typically invol ves an "application of al egal standard designedto
ensure that the grand jury, a body operating peculiarly under court
supervi sion, is not msused by the prosecutor . . . ." 1d. (quotingln

re Grand Jury Subpoena Duces TecumDat ed Jan. 2, 1985 (Sinels), 767

F.2d 26, 29 (2d Cir. 1985)).

Gventhisreality, appellate tribunals have crafted an
i nt ermedi at e standard of reviewfor evaluatingdistrict court orders
accepting or rejecting clainms of grand jury abuse. Under that
standard, we accord respect to the |ower court's findings, but
scrutini ze themsonmewhat | ess deferentially than we would if either the
traditional "abuse of discretion" or "clearly erroneous" rubric

applied. See United States v. Leung, 40 F. 3d 577, 581 (2d G r. 1994);

Fer nandez Di amante, 814 F.2d at 71. This internedi ate | evel of

appel late scrutiny is akinto what we have i n ot her contexts terned

"i ndependent review." E.g., United States v. Tortora, 922 F. 2d 880,

882-83 (1st Cir. 1990) (describing independent review as "an
internedi ate | evel of scrutiny, nore rigorous than the abuse- of -
di scretion or clear-error standards, but stopping short of plenary or

de novo revi ew, " and deem ng such revi ewappropri ate for appel |l ate

oversi ght of pretrial detention orders).
[11. ANALYSIS
Al t hough t he grand j ury oper at es under j udi ci al supervi si on,

it isessentially anindependent institution. Inrecognitionof this
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status, courts afford grand jury proceedings a presunption of

regularity. United States v. Johnson, 319 U. S. 503, 513 (1943). This

presunption attaches even after the grand jury has returned aninitial
indictnent. After all, superseding indictnments setting forth new

charges or addi ng new def endants are famliar fare. E.g., United

States v. Mel endez, 228 F.3d 19, 21 (1st Cir. 2000) (superseding

i ndi ct nent added two newdefendants); United States v. Pefia- Lora, 225

F.3d 17, 23 (1st Cir. 2000) (superseding indictnment set forth new

charges); United States v. Bender, 221 F. 3d 265, 267 (1st Cir. 2000)

(superseding i ndi ct rent added two counts); United States v. Li, 206
F.3d 56, 59 (1st Cir. 2000) (en banc) (supersedi ng i ndi ct ment added
four newdefendants). It follows logically that, as a general rul e,
"evi dence obt ai ned pursuant to [ an ongoi ng grand jury] i nvestigation
may be offered at thetrial ontheinitial charges.” Leung, 40 F. 3d at
581.

Not wi t hst andi ng t he presunpti on of regul arity, prosecutors
do not have carte blanche in grand jury matters. However, a party
asserting aclaimof grand jury abuse nust shoul der a heavy burden.

Seeid.; United States v. Badger, 983 F. 2d 1443, 1458 (7th G r. 1993);

United States v. Jenkins, 904 F. 2d 549, 559 (10th Gir. 1990). One way

tocarry this burdenisto showthat the governnent used the grand jury

principally to prepare pending charges for trial. See Fernandez

Di amante, 814 F. 2d at 70 (expl ai ning "that a grand j ury may not conduct
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an i nvestigation for the primary purpose of hel ping t he prosecution
prepare indictnents for trial").

This propositionis nore sinply stated than applied. Wile
it iseasytosaythat thecourt's inquiry must focus onthe primry
pur pose underlying the grand jury's involvenent, thereisafineline
bet ween an i nproper "trial preparation"” use of a grand jury and a
proper "continuinginvestigation” use. Thisfinelineisdifficult to
pl ot and, i n nost instances, determ ning whet her a prosecutor has
overstepped it will depend on the facts and circumstances of the
particul ar case.

To assist in the inquiry, courts have devised certain
proxies. Thus, if agrandjury's continuingindagationresultsinthe
i ndi ct nent of parties not previously charged, the presunption of

regularity generally persists. United States v. G bbons, 607 F. 2d

1320, 1328-29 (10th Cir. 1979). So too when the grand jury's

investigation leads to the filing of additional charges agai nst

previously indicted defendants. In re Grand Jury Proceedings

(Johanson), 632 F. 2d 1033, 1041 (3d Cir. 1980). These are purposes

befitting the acceptedinstitutional objectives of the grand jury, and
their presence bears convincing witness to the propriety of the

prosecutor's stewardship. See United States v. Sasso, 59 F. 3d 341,

351-52 (2d Cir. 1995); Inre Maury Santiago, 533 F. 2d 727, 730 ( 1st

Cir. 1976); United States v. Dardi, 330 F.2d 316, 336 (2d Cir.
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Cogni zant of this |ine of cases, the court bel owconcentrated
on whet her the third superseding i ndi ct ment —whi ch admttedly hal ed no
newpartiesintocourt —alteredthe nature of the charges previously
| odged agai nst Flenm . The court concl uded t hat the indi ct ment charged
no newcrine. Flemm , 108 F. Supp. 2d at 42. Laying that potenti al
proxy to one side, the court then foundthat theraisond étrefor the
ongoi ng grand jury i nvestigationwas trial preparation, specifically,
what the court believed was the governnent's desire to bolster its
exi sting case by nenorializingthetestinony of Shields and Doe No. 2.
Id.

The di strict court's finding of i nproper purpose fl owed from
and depended upon, its finding that the third supersedi ng i ndict nent
di d not charge a newoffense. Seeid. at 62. But the court basedthe
under |l yi ng findi ng on a doubl e j eopardy anal ysis. Seeid. at 57-60.
It asked, in effect, whether Fl emm woul d be protected fromprosecution
under the charges laidin the third supersedi ng i ndi ctment had he
previ ously beentriedunder the second. Seeid. at 61-62. Answeri ng
that query affirmatively, the court concluded that the two i ndi ctments
necessarily charged the sane offenses. See id.

Thi s approach is innovative, but unsound. The Doubl e
Jeopardy Cl ause "enbodies atriunvirate of safeguards: It protects
agai nst a second prosecution for the sane of fense after acquittal. It

protects agai nst a second prosecution for the sane of fense after
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conviction. Andit protects against nmultiple punishnents for the sane

offense."” United States v. Ortiz-A arcon, 917 F. 2d 651, 653 (1st Q.

1990) (citationonmtted). Wen, as now, the questionis whether the
prosecutor's evi dence-gat hering constituted an abuse of the grand jury,
none of these concerns isinplicated. The jurisprudence of the Doubl e
Jeopardy Clause is therefore i napposite, and we eschew t he | ower
court's msplacedrelianceonit. The appropriate nethod of anal ysi s
is nore straightforward.

Thi s case turns on whet her the facts, vi ewed obj ectively,
reveal a proper justificationfor the governnent's continuedresort to
thegrandjury. Inthecircunstances at hand, that anal ysis, as the
district court recogni zed, centers onthe grand jury's work product and
requires a frank conpari son of the charges contained in the third
super sedi ng i ndi ct ment and t hose contai ned i n the i mredi at el y precedi ng
indictnment. At this juncture, however, we part conpany with t he | ower
court; that contrast shoul d take pl ace not by nmeans of a nmechani cal
i nvocati on of doubl e jeopardy principles, but with an eye toward
det er mi ni ng whet her the newnmatter containedinthelater indictnent,
assayed in a practical, conmmonsense manner, denonstrates that the
gover nment' s ongoi ng use of the grand jury was primarily for a proper
pur pose.

Here, theresults of the conparisonaretelling. As said,

accusations of grand jury abuse can be conclusively rebuffed by a
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showi ng that the chal |l enged proceedings |l ed to the joi nder of new

def endant s or the inclusionof newcharges. E.g., Johanson, 632 F. 2d

at 1041; d bbons, 607 F. 2d at 1328-29. Here, the resuned grand jury
proceedings ledtotheinclusionintheindictnment of material that
bot h added new Rl COpredi cat e acts and i ncreased t he maxi numpenalty to
whi ch Fl emmi was exposed. This is analogous to a superseding
i ndi ct nent t hat adds a new charge —a perni ssi bl e use of a grand jury
that yields asufficiently substantial change to defeat an accusati on
of grand jury abuse. We explain briefly.

Addi ng t he four predicate acts of murder to the RICOcounts
fundamental |y al tered t he character of the indictnent not only because
t hei r incl usi on cont enpl at ed new proof but al so because their inclusion
i ncreased t he maxi numsent ence t hat coul d be i nposed upon Flemm inthe
event of aguilty verdict. A person convicted of a RICOvi ol ation
ordinarily "shall be . . . inprisoned not nore than 20 years." 18
US C § 1963(a). If, however, "the violation is based on a
racketeering activity for which the maxi mumpenalty includes life
i nprisonnment,” then the maxi nrumavail abl e penalty stretchestolife.
Seeid. The neasurenent isrestrictedto those predi cate acts charged

inthe body of theindictnent. See United States v. Carrozza, 4 F. 3d

70, 81 (1st Cir. 1993).4

4To be sure, a sentenci ng judge nay consi der uncharged predi cate
acts in a RICO case, e.g., Carrozza, 4 F.3d at 80, but the judge
nonet hel ess nmust stay bel owthe maxi nrumpenalty all owed under the
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In this case, the previous versions of the indictnment
specified no predicate act that carried a potential sentence of life
i mprisonment. A nmurder conmtted in Massachusetts at the rel evant tinme
(and today, for that matter) carries such a penalty. See Mass. Gen.
Laws ch. 265, 88 1, 2 (1959). Thus, theinsertion of the nurders as
predi cate actsinthe third supersedingindictnent effectively raised
t he stakes by increasing the statutory maxi numapplicable to the
exi sting RICOcharges agai nst Flenmi fromtwenty yearstolife. To

that extent, the indictment entailed greater jeopardy. Cf. Apprendi v.

New Jersey, 120 S. . 2348, 2365 n. 19 (2000) (declaringinarelated,
but not identical, context that any fact that increases the defendant's
exposur e beyond t he prescri bed statutory maxi nrum"is the functi onal
equi val ent of an element of a greater offense").

Thi s set of circunstances puts torest any notion that the
gover nnent was abusing the grand jury process. Since the third
super sedi ng i ndi ct nent cont ai ned char ges anal ogous t o a new of f ense,

theinvestigationleadingtoit constituted a proper use of the grand

charges delineatedintheindictnent and submttedtothejury. See
Apprendi v. NewJersey, 120 S. . 2348, 2362-63 (2000); United States
v. Robi nson, F.3d __ ,  (1st Gr. 2001) [ No. 00-1674, slip op.
at 11-12]; see also Carrozza, 4 F. 3d at 81 (acknow edgi ng that "t he
stat ut ory maxi numsent ence nmust be det erm ned by t he conduct al | eged
within the four corners of the indictnment").
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jury.® Any different result would unfairly hanmstring the governnment in
its pursuit of legitimte |aw enforcenent objectives.

Let us be perfectly clear. W agreewith Flemm that the
appropriateinquiry is amtter of substance, not form Aprosecutor's
renewed resort tothe grand jury for evi dence- gat heri ng pur poses cannot
be val i dat ed si npl y by having the grand jury return any ol d super sedi ng
indictnent. |f, say, a superseding indictrment nerely corrects
peri pheral details or adds sonething trivial tothe pendi ng charges, an
inquiring court has every right to be skeptical. But when the new
i ndi ct mrent charges newcrines, adds newdef endants, or ot herw se wor ks
a maj or change inthe prior indictrment that is sufficiently anal ogous,
for these purposes, to chargi ng newcrines or addi ng newdefendants, it
adequat el y evinces the propriety of the prosecutor's purpose and t hus
becones a safe harbor for the governnent.
| V. CONCLUSI ON

We need go no further. Because the third superseding
i ndi ct ment was sufficiently anal ogous to the | odgi ng of a newcri m nal
charge, we concl ude t hat no abuse of the grand jury process occurr ed.

Since the district court's deci sion suppressing the testinony of

SAl t hough the district court rejected this |ine of reasoning, see
Fl enm , 108 F. Supp. 2d at 60-61, it didso w thout any party havi ng
citedtoit the Suprene Court's hot-of f-the-presses Apprendi deci si on
—and Apprendi underm nes the district court's rationalefor rejection.
See Apprendi, 120 S. Ct. at 2354.
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Shi el ds and Doe No. 2 (and the fruits thereof) rests on a contrary

prem se, it cannot stand.

Rever sed.
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